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Attached are two approved nationwide Section 4(f) evaluations, One covers
projects that use minor amounts of land from public parks, recreation areas
and wildlife and waterfowl refuges. The other covers projects which use
minor amounts of land from historic sites, While a notice on the approval
of these documents will be published in the Federal Regigter, they are
effective on the approval date and may be used immediately.

We provided you with the draft evaluations with our January 6, 1986,
memorandum. We also requested public comment on the draft evaluations by
means of a January 7, 1986, Federal Regigter notice. We received over

100 comments, Marmny State transportations agencies commented, with all but
one endorsing the proposed nationwide evaluations. Several erwironmental
organizations expressed serious objections to the nationwide evaluations.
After carefully oconsidering all of the comments, we have developed what we
feel is a workable and time saving mechanism for assuring Section 4(f)
compliance, We are also attaching a copy of the preamble to the

Federal Register notice so that you can understand how these comments were
dealt with,

while the actual application of the nationwide evaluations to individual
projects will be done by the Division Offices, your ernvironmental staff
will play a critical role in assuring that the Divisions understand how to
properly apply the evalumtions. To assuage the fears of the organizations
that opposed the approval of the nationwide evaluations we have pledged
to systematically monitor their use, We anticipate that your office will
take the lead in this effort,

We look forward to your feedback on how widespread the use of these new
nationwide Section 4(f) evaluations is, and of t problems are
encountered in applying the evaluations.

ali F. Sevin
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DEPARETMENT OF TRAMNSPORTATION

Federal Highway Administraticon

NATIONWIDE SECTION 4(f) EVALUATIONS AND APPROVALS FOR FEDERALLY-ATDED
HIGWAY PRQIECTS WITH MINOR INVOLVEMENT WITH PUBLIC PARKS, RECREATION
LANDS, WILDLIFE AND WATERFOWL REFUGES, AMD HISTORIC SITES

RGENCY: Federal Highway Administration (FHWA), DODT.

ACTION: Notice.

SUMMARY: The FHWA has approved two nationwide Section 4(f)
evaluations. The first one covers federally assisted highway projects
which use minor amounts of land from publicly owned public parks,
recreation areas, and wildlife and waterfowl refuges. The second
covers federally assisted highway projects which use minor amounts of
land from historic sites which are on or are eligible for inclusion on
the National Register of Historic Places.  These programmatic
evaluations can be applied to individual projects with similar fact
patterns. Utilization of nationwide programmatic evaluations can
streamline the processing of qualifying projects by eliminating a
certain amount of project-by-project internal review and interagency

coordination.

FOR FURTHER INFORMATION (DNTACT: Mr. Frederick Skaer, Office of
Ervironmental Policy, Room 3232, (202) 366-2050; Mr. Harold Aikens,
Office of the Chief Counsel, Right—of-Way and Environmental Law
Division, Room 4230, (202) 366-1373, FHWA, DOT, 400 Seventh Street,
SW., Washington, L.C. 20590. Office hours are 7:45 a.m. to 4:15

p.m, ET, Monday through Friday.



SUFPLEMENTARY TNFORMATION:
BACKGROUND

Federally aided hichway projects that propose to use land from
significant publicly owned public parks, recreation areas, and
wildlife and waterfowl refuges, or from significant historic sites are
subject to Section 4(f) of the IDT Mc:t,1 which probibits such use
unless (1) there are no feasible and prudent alternatives and (2) all
possible planning to minimize harm has occurred. To demonstrate that
these conditions are met, FHWA reguires that appropriate analyses and
cecordination be undertaken.

It was FHWA's practice in the years following the passage of
Section 4(f) to present these analyses and ccordination for every
project in a document known as an individual Section 4(f) evaluation.
In approving the individual Section 4(f) evaluation for a project,
FHWA made a finding that the statutory provicos of Section 4(f) had
been complied with

After many years of processing projects with individual
Section 4(f) evaluations, it became apparent that many projects had
similar fact patterns from a Section 4(f) standpoint. This situation
gave rise to the concept of a programmatic Section 4(f) evaluation.
Under the programmatic concept, a given project scenario is evaluated
from a Secticn 4(£) pérspective. Development of this evaluation is
not based on any particular praject, but on experience gained from

processing many projects that had a fact pattern similar to that

1 section 4(f}, Pub. L. B6-670, 80 Stat. 934 was repealed by
Pub. L. 87-449, 96 Stat 2444 and recodified at 49 U,8.C. 303, PBecause
of common usage and familiarity, the term Section 4{f} continues to be
uged by the Department of Transportation in matters relating to
49 U.5.C. 303,



assumed in the scemaric, The programmatic evaluation is applied to a
projeet by comparing the project faets with those established in the
programmatic evaluation, If the project facts fall within the
applicability criteria of the programmatic evaluation and if the
specific oconditions contained in the programmatic are met, (e.q.,
coordination, mitigation), then the statutory requirements of Section
4(f) are met, i.e., there are no feasible and prudent alternatives and
all possible planning to minimize harm has occurred. If the project
facts do not fall within the applicability criteria of the program—
matic evaluation or if any of the conditions of the programmatic are

nct met, then an individual Section 4(f) evaluation is reguired

The FHWA first utilized the programmatic approach in 1977 with a
programmatic Section 4(f) evaluation for bikeway projects, and sub-
sequently in 1979 and 1983 with programmatic Section 4(f) evaluations
for Great River Road projects and projects imvolving historic
bridges, respectively. In 1984, the FHWA Region 1 office issued a
regionwide programmatic Section 4(f) evaluaticn for projects requiring
minor amounts of parkland. Since then it has been applied about
20 times. In 1985, representatives from FHWA, the Office of the
Secretary of Transportation, and the WS Department of Interior (DOI)
field reviewed several of the projects processed with the Region 1
programmatic evaluation and determined that the procedure was
achieving its goal of expediting the projects without jeopardizing the

values protected by Section 4(f).

The two nationwide programmatic Section 4(f) evaluations

published with this notice, one for highway projects using minor



amcunts of lands from publicly owned public parks, recreation areas,
and wildlife and waterfowl refuges, the other for highway projects
u.E:.ing minor amounts of land from historic sites, are an extension of
the Region 1 programmatic Section 4(f) evaluation. 1In addition to
extending the geographic applicability to cover the entire MNation, the
rationwide evaluations extend the Bection 4(f) resources covered to

include wildlife and waterfowl refuges and historic sites.

NEW NATTONMWIDE SECTION 4(£) EVALUATION

The fact patterns established for these new nationwide
Section 4(f) evaluations are very eimilar. This is why they are
published in the same notice. The essential factual criteria are as
follows: (1) the project entails an improvement of an existing
highway, (2) the impacts of the highway project on the Section 4(f)
property are minor, and (3) the officials with jurisdiction over the
property have agreed with the assessment of impacts and the proposed
mitigation. All of these facts must be established for a project to
be processed using either of these nationwide Section 4(f)

evaluations,

The use of a nationwide Section 4(f) evaluation does not mean
that the project will escape a close scrutiny under Section 4(f}. The
FHWA Division Administrator will apply the appropriate Section 4(f)
evaluation to a project only after assuring and documenting that the
project meets the applicability criteria provided in the nationwide
evaluation, that alternatives to the use of the Section 4(f) land have
been fully considered, and that mitigation measures consistent with
agreements with the official(s) with jurisdiction over the

Section 4(f) property have been incorporated into the project planning.



It is important to note that a project failing to comply with
Section 4(f) if processed with an individual Section 4(f) evaluation

would also fail under, the nationwide Section 4(f) evaluations.,

WHY ISSUE THESE NATIONWIDE SECTION 4(£) EVALUATIONS?

The FHWA approves approximately 120 individual Section 4(f)
evaluations each year. Each approval is based on extensive internal
review and interagency coordination. The internal review consists of
a review by the FHWA Division Office, Regional Office and sometimes
the Headguarters Office. In addition to this review by the FHWA
ermvironmental program managers, each individual Section 4(f)
evaluation undergoes a separate review by FHWA counsel to ensure legal
sufficiency. Interagency cocrdination is undertaken on all individual
Section 4(f) evaluations with the official(s) with jurisdiction over
the Section 4(f) land, and with the DCI. In addition, on projects
involving Section 4(f) lands for which they have program
responsibilities, the WS, Departments of Agriculture {USDA) and

Housing and Urban Development (EUD) are consulted.

The above process of review and consultation is comprehensive but
time consuming. Nevertheless, it is appropriate for projects that
substantially impair t;:he functions of Section 4(f) lands. On many
projects, however, the Section 4(f) lands are not substantially
impaired. Project impacts on Section 4(f} lands are sometimes minor,
with no controversy between FHWA and the official(s) with jurisdic—
tion, with no apparent feasible and prudent alternative, and with
substantial or complete mitigation provided. It is these projects

that the new nmationwide Section 4(f) evaluations address.



The nationwide Section 4(f) evaluations streamline the processing
of qualifying projects by eliminating a certain amount of project-by-
proje}:?:_ internal review and _;p_i_:e_ragémf mordirﬁtion. As established
in the mt:.onw_lﬁe -.E-‘:?;]:]-.Etims, the FHWA Division Administrator will
review the facts of a project and determine if the nationwide
Section 4(f) evaluation can be applied If it can, then appropriate
documentation is placed in the project file. The project is not
reviewed by a higher level FHWA office, Similarly, interagency ocoor-
dination is streamlined by onn_sultingnonly with the official(s) with

jurisdiction and not with DOI, USDA, or HUD (unless the Federal agency
has a specific action to take, such as DOI approval of a conversion of
land acquired using Land and Water Conservation Funds). The time
savings that result from the streamlining steps outlined above will
typically amount to 3-6 months and sometimes will result in a project
being built during one construction season rather than the next,
Equally impertant, the extent of internal review and interagency
coordination is made more commensurate with the severity of impacts

and lack of altermatives.

ACTIONRS TAFEN TO DATE

The draft nationwide Section 4(f) evaluations were published on
January 7, 1986, at 5‘1 FR 697 requesting public and agency comment
(Docket MNo. 86-2). In addition, copies of the draft evaluations were
sent to various Federal agencies and national organizations for

comment.

After careful analysis of all comments received, FHWA decided to

finalize and approve these mationwide Section 4(f) evaluations., This

[¢]]



decision was based upon the belief that the nationwide evaluations
will assure full compliance with the statutory requirements of
Section 4(f) while at the same time reducing duplicative administrative

processing and delays for eligible projects.

Ninety-eight responses to the request for comments were received.

Of these, 72 generally supported the proposal, 23 opposed it, and
3 took no specific position, but raised questions for clarifietion.
The respondents included 5 Federal agencies, 11 national organiza-
tions, 38 State transportation agencies, 3 State natural resource
agencies, 29 local public works departments, 7 local associations,

4 individuals, and 1 petition.

Those opposing the proposal cited various reasons., The most
frequently stated bases for opposition are summarized below, followed

by a response:

Compent: The programmatic mechanism is illegal,

Besponse: The statute does not reqguire any particular form of
documentation. The FHWA Chief Counsel has evaluated the two
nationwide Section 4(f) evaluations and determined that they comply
with applicable statutory requirements, and with case law, i.e., they
allow a determination as to whether there is a feasible prudent alter-
native and that there has been all possible planning to minimize harm.
The mechanism is very similar to programmatic envircnmental

evaluations conducted under the National Ervironmental Policy Act,
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e.g., categorical exclusions and programmatic Findings of No
Significant Impacts., The courts have repeatedly upheld such
pmgt.e;mrratic evaluations. ‘

Comment: The proposed nationwide evaluations would reduce the
effectiveness of Section 4(f) by making it easier to use Section 4(f)}
lands.

Besponse: While the nationwide evaluations will allow projects to be
processed with fewer delays, the statutory tests that a project must
pass if processed with a nationwide evaluvation are identical to those
applied for an individual Section 4(f} evaluation.

Comment: A programmatic evaluvation is no substitute for project-by-
project review,

Response: The programmatic evaluations lay out certain uniform
oonditions and findings, however, they do not eliminate a project-by-
project review of the appropriateness of applying these conditions and
findings. Each project will be reviewed to assure that the conditions
are satisfied, This review will be comprehensive, including an
analysis of alternatives, impacts and mitigation

Comment: The programmatic mechanism provides insufficient opportunity
for public input on individual projects.

Response: The public involvement activities employed on a project are
prescribed in FHWA apércrved State public involvement procedures, Such
procedures typically base the level of public imvolvement on the
environmental class of action and on other factors which reflect the
severity of impacts and the degree of public interest. Section 4(f)
does pot reguire any public involvement., Therefore, the use of a

programmatic evaluation will mot affect the type of public involvement

)



activities undertaken for a project. However, project specific
documentation supporting the use of the nationwide evaluation would be
available to members of the public‘upon request,

Several commenters expressed reservations regarding the ability
of the official(s) with jurisdiction over the Section 4(f) land to
adequately protect it, and the FHWA's ability to implement the mation—
wide evaluations as intended. Both of these points will be the
subject of systematic program monitoring to assure that officials with
jurisdiction are fully aware of the process and that FHWA and Staté

transportation agency offices are properly utilizing the process.

One State transportation agerncy opposed the nationwide
evaluations on the grounds that they gave the officials with
jurisdiction too much authority. It is important to keep in mind that
a major premise upon which these nationwide evaluations are based is
that the officials with jurisdiction agree with the assessment of
impacts and the mitigation proposed. This does not obligate the State
tramsrortation agency or the FEW2A to modify its impact assessment or
mitication proposal if it feels that the position of the official with
juriediction is unreaconable, It does, however, mean that agreement
has not been reached anmd that an individual Section 4(f) evaluation is

reJuired.

Several commenters regquested that FHWA provide quidance on which
nationwide evaluation to use when a project fits within the applicabi-
lity criteria of more than one of the nationwide evaluations. For
example, a project involving a park that is also historic could
qualify under either the mationwide evaluvation for parks, etc,, or the

mnationwide evaluation for historic sites. In such & case the project



should meet the applicability criteria and other conditions for both
nattonwide evaluations in order to be processed using a programmatic

approach,

Another situation for which clarification was requested was the
relationship between the nationwide evaluation for historic sites and
the mationwide Section 4(f) evaluation for historic bridaes issuved in
1983, A project may require the use or demolition of an historic
bridee and may also use land from an historic site, If the historic
bridge and the historic site are separable, then both programmatic
Section 4(f) evaluations should be utilized independently on the
separate parts of the project. If the historic bridge is the historic
site, then the nmationwide evaluation for historic bridges should be
used. The use of the land would in this linstanoe be incidental to the

use of the structure itself,

One commenter noted the possibility of avoiding minor Section 4(f)
irvolvements with historic sites altogether by establishing historic
bounfaries more carefully or by revising boundaries that were
arbitrarily set. The FFYA supports such actions but recognizes that
boundary revisions are sometimes difficult to accomplish. In such
cases the use of historically non-contributing elements from the
historic site is best handled by applying the nationwide Section 4(f)

evaluation for historic sites,

Two commenters questioned whether Section 4(f) should apply at
all to situations where either a "no—effect™ or "no adverse effect”
determination is made pursuant to the process for review of effects on

historic properties under Section 106 of the Mationzl Historic
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Preservation Act and 36 CFR Part B00 (the Section 106 Process). They
reasoned that since the undertaking does pot impair the historic
integrity of the site, it does not "use” it within the meaning of
Section 4(f). Such an interpretation is not consistent with inter-
pretations of Section 4(f) by the oourts, which have determined that
the physical occupancy of land from an historic site is a "use™ under

Section 4(f) except in certain cases imvolving historic transportation

facilities.
SECTION BY SECTION ANALYSIS

Many changes to particular sections of the nationwide evaluations
were suggested. Many of these comments are discussed below. Most of
the comments applied equally to both of the nationwide evaluations,
where only the retionwide evaluation for parks, etc,, or the nmationwide
evaluation for historic sites iz affected, a reference to this effect

is made,

The DOI undertock a comprehencive review of the mationwide
evaluations and commented on virtually all of the sections. Most
of the comments offered alternative wording to enhance the
understandability and workability of the nationwide evaluations, The

FHWA has adopted most of the DOI's suggestions,

Introduction

This section has been edited to remove unnecessary verbiage and
to emphasize that the project specific analyses conducted in support
of the use of the mationwide evaluation should be compiled into a

single document,



Acol o
Several commenters suggested modifying the paragraph describing
the types of projects for which the nationwide evaluations could be
used. -Some felt that érojects that substantially incresse the
capacity of the highway should be excluded as should projects
processed with an environmental impact statement (EIS). Others felt
that projects to be built on new location should qualify. The FEWA
has reviewed the positions carefully and decided to maintain essern—
tially the same reguirements contained in the draft. To allow
projects on new location would introduce a new scenario not
contemplated in the development of these nationwide evaluations. To
prohibit projects that substantially increase capacity would place
unnecessary restrictions on the use of the nationwide evaluations,
Such projects are within the contemplated scenario of improving an
existing highway adjacent to Section 4(f) lands. Substantial capacity
increases need not translate into substantial impacts to the
Secticn 4(f) lands, If the impacts are more than minor, then these
nationwide evaluations cannot be used, regardless of whether or not

the highway capacity is increased.

Regarding whether the nationwide evaluations can be used on
projects processed with an EIS, FFWA has decided against an outright
prohibition, while recognizing that in the vast majority of cases use
of the mationwide evaluations would be inappropriate, It would be
inappropriate in that since an individual Section 4(f) evaluation is
incerporated into the EIS, no additional coordination requirements are
imposed nor should project deleys result from the preparation of the

individual Section 4(f) evaluation. On the other hand, there may be



cases where Section 4(f) lands are identified late in the process,
after a final EIS has been approved. 1In such cases the use of the
nationwide evaluations wonld be apﬁnmpriate, provided that the
applicability criteria are met. These considerations have been

incorporated into a new applicability criterion.

One commenter requested that FHWA clarify what is meant by a

*highway on new location" since many projects involve sections of
highway on new location and sections on the existing location,
Insofar as the nmationwide evaluations are concerned, the nature of the
highway in the vicinity of the Section 4(f) lands is critical. 1If the
hicghway can be characterized as being planned on new location throuch
the Section 4(f) lands, then the mationwide evaluations cannot be

us=ed.

Many commenters addressed the provision in the nationwide
evaluation for historic sites that defined ®minor" as meaning "no
effect” or "no adverse effect™ as defined in the Section 106
requlation. Several persons correctly noted that the Advisory Council
for Pistoric Preservation (ACHP) was considering eliminating the "no
adverse effect" category. Since then, the ACHP has finalized its new

regulation and has retained the "no adverse effect” determination,

Several cormenters felt that the nationwide evaluation for
historic sites should also apply to cases with a small or mitigated
adverse effect., BAfter careful oconsideration of how this might be
accomplished and its ramifications, FHWA has decided to limit the use

of the programmatic evalustion to “no effect" and ™o adverse effect.”



One commenter suggested defining "minor® totally independently of
the determinmations of effect made pursuant to the Section 106 process.
Gi{rEn the similarity between the determinations of effect and the
concept of minor impact, FEWA has opted for the administrative
simplicity of tying the two together for purposes of this pationwide

evaluation.

Orne commenter suggested that the applicability criteria for the
mnationwide evaluation for historic sites be modified to allow the use
of non-contributing elements, such as, modern buildings and
appurtenances. The FHWA views this suggestion as being entirely
consistent with the intent of the programmatic evaluation and has
adopted it by rewording the applicability criteria to exclude only the
removal or alteration of the historic elements (buildings, structures,

or objects) of a site,

One commenter questioned whether or not the nationwide evaluation
for historic sites applied also to archeological sites. Our intention
ie to have the evaluation apply only to archaeclogical resources
located within the boundary of the historic site in question and only
if the archaeclogical resources are not important for preservation in
place, The applicability criteria have been modified to reflect this

intent,

aAnother commenter indicated that the nationwide evaluation for
historic sites should apply in historic districts provided that all
other conditions have been met. The FHWA has long taken the position
that Section 4(f) applies only to contributing elements in a historic

district. As such, the district is viewed as a oollection of
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individual sites, Given this approach, the mationwide evaluation
could.be used provided the impacts on the contributing elements within
the district are minor, i.e., there is "no effect" or ™no adverse
effect™ under the Section 106 process and the Section 4(f) irvolvement

is limited to the use of land or non-historic improvements.

Numerous comments were received recqarding the provisions in the
nationwide evaluation for parks, etc., that dealt with what
constitutes a minor use, Of particular concern was the provision that
precluded utilizing the nationwide evaluation if the project's use of
Section 4(f} lands exceeded the lesser of 1 acre and 10 percent of the
Section 4(f) lands. Many State transportation agencies, particularly
from western States, indicated that minor strip takes from extremely
large Section é(f) lands cculd easily exceed the 1 acre limitation,
Several commenters felt that the limitation was arbitrary and redun-
dant since other factors adequately defined what oconstitutes a minor
use, While there is no doubt that the limitation was somewhat
arbitrarily set, FHW2 has decided to mairtain a numerical limitation
to assure that the other criteria defining minor use are not too
broadly construeed. In reccgnition of the concern expressed by the
western States, the limitation has been raised from 1 acre to
1 percent of the Se-::‘c;ion 4(f) lands, for Section 4(f) lands greater

than 100 acres,

One commenter asked whether the acreace limitations apply on a
per project or per site basis. They would be applied separately for

each Section 4({f) =site.



In response to a suggestion, the paragraphs in the nationwide
evaluation for parks, etc. dealing with the effects of the land taking
and the project impacts on the Section 4(f) lands have been revised
This revision makes it clear that in addition to the functions of
Section 4(f) lands not being directly impaired by physical taking of
land, the proximity impacts of the highway must not impair the

functions of the remaining Section 4(f) lands.

One commenter suggested that Muse®™ be explicitly defined as
including "constructive use,” The FHWA considers constructive use to
occur only when the functions of the Section 4(f) lands are substan~—
tially impaired. Situations imvolving substantial impairment of the
Section 4{f) lands are clearly ineliaible for the nationwide

evaluations.

Several commenters were troubled bv the provision reguiring that
the official(s) with jurisdiction over the Section 4(f) lands agree in
writing with the assessment of impacts and the proposed mitigation.
They felt that thic would allow such officials to hold the project up
until they got exactly what they vented. The nationwide evaluations
assyre that the pertinent parties are in agreement, If this is not
the cace, an in::'!ivif:'iual Section 4(f) evaluation is the ocorrect

mechanism for processing the project.

In response to a comment, the paracraph in the nationwide
evaluation for parks, etc.,, dealing with the conversion of lands for
which Land and Water Conservation Funds have been employed has been
broadened to take into acocount other similar laws and Federal agencies

in addition to the DOI. In carrying out this provision, the FHWA and
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the State transportation agency must make every effort to identify any
Federal encumbrances on the Section- 4{f) lands, A statement has been
added to clarify that the mationwide evaluation cannot be used if the
affected agency objecté. to the proposed land conwersion or transfer.
The FHWA believes that if there is an objection that cannot be
resolved through additional coordination, then the potential for
serious problems is sufficiently great that an individual Section 4(f)

evaluation is warranted,

One commenter noted that the DOI routinely approves Land and
Water Conservation Fund conversions but that the process usually takes
a long time. The nationwide evaluation does not reguire that the DOI
approve the conversion, only that it take a position. In those States
where a State agercy takes an active role in approving Land and Water
Conservation Fund conversions, an arrangement may be worked out for

DOI to delegate its ocoordination role to the State.

Alternatives

One commenter felt that the consideration of alternatives on new
location that avoid the Section 4(f) lands was in most cases a
meaningless exercise. Another commenter remarked that the "full
evaluation” of alternatives implied a rigor that is not warranted in
most cases., Notwithstanding these comments, this section has been
kept essentially unchanged from the draft, The degree of evaluation
of avoidance alternatives will vary on a proiect-by-project basis and
will depend upon how much information is needed to support the finding
that the avoidance alternatives are not prudent and feasible, Where
the disadvantages of the avoidance alternatives are self-evident, less

analysis will be required than where they are more subtle.



_LA.s gugoested by one cnmmenter_, the findings in this pection have
been restructured to be more straightforward That the avoidance
alternatives are accompanied by unigue problems, unusual factors or
impacts of extraordinary magnitudes is explicitly stated at the close
of each finding. A modifying phrase has been included to recognize
that these problems, factors and impacts are not ;:alsi&red in a
vacuum, but rather in light of the degree of use of the Section 4(f)
lands by the highway project., This approach is consistent with FHWA's
practice of considering the magnitude of the Section 4(f) impact when
addressing the question of feasibility and prudency of avoidance

alternatives for individual Section 4(f) evaluations,

feasures
Two commenters were uncertain whether all of the mitication
measures listed in the draft nationwide evaluation for parks, etc,,
were reguired to be implemented. In response, this section has been
reorganized to clarify that one or more of the mitigation measures
listed must be included in the project. The exact mitigation package
would be worked out in cooperation with the official{s) with jurisdie-
tion over the Section. 4(f) lands. In any event, the mitication would
have to minimize project impacts and be 2 reascnable public
expenditure in licht of the severity of the impact and the expected

benefits of the mitigation.

Several of the mitigation iteme have been modified in response to
comments made. In particular, the item covering highway design

features has been expanded to include examples and to indicate that
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the flexible application of BASHTO Standards should be exercised,
provided that traffic safety is not compromised.

A new item has been added to recognize that monetary payments are
pometimes made in lieu of, or in addition to, other forms of

mitigation.

Coordination

One commenter requested that the programmatic evaluation for
parks, etc., be modified to contain a mechanism for determining the
existence of Federal encumbrances to non-Federal lands. In response,
a requirement has been added that the State or local official with
jurisdiction be asked to identify any Federal encumbrances. In
addition, for those lands likely to have been acguired or improved
with Federal funds, we recommend that FHWA or SHA representatives
telephone the appropriate Federal acency to verify the possibility of

a Federal encumbrance existing.

At the reguest of the DOI, specific instructions have been
included in the mationwide evaluation for parks, etc., regarding

coordination with the Department's various hbureaus,

The paragraph dealing with coordination with the Coast Guard has
been modified to underscore that this ooordimation should take place
before the nationwide evaluation is applied to projects requiring
individual bridge permits. In practice, the FEWA should coordinate
with the Coast Guard as soon as possible after determining that the

conditions are right for applying one of the nationwide evaluations.



The ACHP requested that the nmationwide evaluation for historic
gites be modified to better reflect coordination with the ACHP under
the Section 106 regulations. Rather than repeat the coordimation
procedures contained in the Section 106 requlations, the final mation—
wide evaluation specifies that successful completion of this
ooordination is a condition of using the mationwide evaluation.
References have been added to the sections on Applicability and

Measures to Minimize Harm to further highlight the ACHP's role,

Several commenters addressed the provision in the nationwide
evaluation for historic sites that covered coordination with other
groups such as a local historical society and with the property owner.
One commenter suqgested adding indian tribes to the list. Another
suggested making coordination with a private property owner optional.
Another requested guidance concerning how to handle disagreements
between a private property owner and the SHPO. The 106 regulations
indicate the points in the process where "interested persons" should
be consulted. Rather than duplicating these procedures the final
rationwide evaluation for historic sites references the 106

regulations and encouraces ooordination with interested persons,

Procegures
This secticn has been moved to the end of each nationwide

evaluation in recognition of its integrative function.

Several commenters expressed doubts as to the level of
documentation and the paper flow involved in using the mationwide
evaluations. Documentation should be roughly eguivalent in detail to

that produced for an individual Section 4(f) evaluation. It should



demonstrate that the applicability criteria for pationwide evaluation
have been met, that avoidance alternatives have been eualmted, that
the findings contained in the nationwide evaluation fit the project
facts, ‘and that appropriate mitigation measures have been included,

It should also include correspondence demonstrating that ‘the
official(s) with jurisdiction over the Section 4(f} lands agree with |
the assessment of impacts and with the proposed mitigation measures,
This documentation should be self-contained and self-explanatory since
it will be available to the public upon reguest, Where an emwironmen-—
tal assessment (EA) is prepared for a project, the EA should state
that Section 4(f) requirements will be complied with by applying a

nationwide evaluation.

The paper flow between the State transportation agency and the
FHiJA Division Office can be as simple as an exchance of letters and
supporting docurentation.

(49 U.S8.C, 303; 23 U.5.C. 138; 49 CFR 1l.4E(b)}
{Catalog of Federal Domestic Assicstance Number 20.205, Bighway

Pesearch, Plarnning and Construction)

Issued on:

F. A. Barnhart N
Federal Highway Administrator
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U.S. Department of Transportation
Federal Highway Administration

FINAL MATIOMYIDE SECTION 4 (F) EVALUATION AND AFFROVAL FOR
" FELERALLY-RIDED HIGHWAY PROJECTS WITH MINOR INVULVEMENTS
WITH HISTORIC SITES

This programmatic Section 4(f) evaluation has been prepared for
projects which improve existing highways and use minor amounts of land
(including non-historic improvements thereon) from historic sites that
are adjacent to existing highways. This programmatic Section 4(f)
evaluation satisfies the requirements of Section 4(f} for all projects
that meet the applicability criteria listed below. No individual
Section 4(f) evaluations need be prepared for such projects. (Note:
a similar programmatic Section 4(f) evaluation has been prepared for
projects which use minor ameunts of publicly owned public parks,

recreation lands, or wildlife and waterfowl refuges).

The FHWA Divisicn Adminictrator is responsible for reviewing each
individual proiject to determine that it meets the criteria and
procedures of this programmatic Section 4(f) evaluvation. The Division
Administrator's determinations will be thorough and will clearly
document the items that have been reviewed. The written analysis and
determinations will be combined in a single document and placed in the
proiject record and will be made available to the public upon request,
This programmatic evaluation will not change the existing procedures
for project compliance with the National Environmental Policy Act

(MEPA) or with public imvolvement reguirements.



This programmatic Section 4(f) evaluation may be applied by FHWA
only tb projects meeting the following criteria:

1. The proposed project is designed to improve the operational
characteristics, safety, and/or physical condition of existing highway
facilities on essentially the same alignment. This includes "4R" work
(resurfacing, restoration, rehabilitation, and reconstruction}; safety
improvements, such as shoulder widening and the correction of
substandard curves and intersections; traffic operation improvements,
such as signalization, channelization, and turning or climbing lanes;
bicycle and pedestrian facilities; bridge replacements on essentially
the same alionment; and the construction of additional lanes. This
programmatic Section 4(f) evaluation does not apply to the
construction of a highway on a new location.

2. The historic site irwvolved is located adjacent to the existing
highway.

3. The project does not reguire the removal or alteration of historic
buildings, structures or objects on the historic site,

4. The project does not reguire the disturbance or removal of
archeological resources that are important to preserve in place rather
than to recover for archeological research. The determination of the
importance to preservé in place will be hased on consultation with the
State Historic Preservation Officer (SIPO) and, if appropriate, the
Advisory Council on Historic Preservation (ACHP).

5. The impact on the Section 4(f) site resulting from the use of the
land must be considered minor. The word minor is narrowly defined as
having either a "no effect™ or "no adverse effect®™ (when applying the

requirements of Section 106 of the Mational Historic Preservation Act



and 36 CFR Part BOC) on the qualities which qualified the site for
listifg or eligibility on the Natiohal Register of Historic Places.
The ACHP must not object to the determination of "no adverse effect."‘{_::;’_’_
é. The SHPO must agree, In writing, with the assessment of the ‘
impacts of the proposed project on and the proposed mitigation for the
historic sites.
7. This programmatic evaluation does not apply to projects for which
an ervironmental impact statement (EIS) is prepared, unless the use of

Section 4(f) lands is discovered after the approval of the final EIS,

Should any of the above criteria not be met, this programmatic
Section 4(f) evaluation cannot be used, and an individual Section 4{f)

evaluation must be prepared,

Alterpatives

The following alternativec avoid any use of the historic site,
1. po nothing.

2. Improve the hichway without using the adjacent historic site.
3. Build an improved facility on new location without using the
historic site,

This list is intended to be all-inclusive. The programmatic
Section 4(f) evaluation does not apply if a feasible and prudent
alternative is identified that is not discussed in this document. The
project record must clearly demonstrate that each of the above alter-
natives was fully evaluated before the FHWA Division Administrator
concluded that the programmatic Section 4(f) evaluation applied to the

project,

el
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In order for this proorammatic Section 4(f) evaluation to be
applie:d to a project, each of the fo-llowing findings must be supported
by the circumstances, studies, and consultations on the project:

1. Do Mothing Alterpative. The Do Nothing Alternative is not
feacible and prudent because: (a) it would not correct existing or
projected capacity deficiencies or {b) it would not correct existing
gafety hazards; or {c) it would not correct existing deteriorated
conditions and maintenance problems; and (d) not providing such cor-
rection would constitute a cost or community impact of extraordinary
magnitude, or would result in truly unusual or unique problems, when

compared with the proposed use of the Section 4(f) lands.

2. m i i ' ot 5. It
is not feasible and prudent to avoid Section 4(f) lands by roadway
design or transportation system management technigues (including, but
rot limited to, minor alignment shifts, changes in geometric design
standards, vse of retaining walls and/or other structures, and traffic
diversions or other traffic management measures) because implementing
such measures would result in: (a) substantial adverse community
impacts to adjacent homes, businesses or other improved properties; Qr
() substantially increased roadway or structure cost; Qr (¢) unigue
engineering, traffic, maintenance, or safety problems; g¢r
(d) substantial adverse social, economic, or environmental impacts; or
(e) the project not meeting identified transportation needs; ang
(£) the lmpacts, costs, or problems would be truly unusual or unigue, or
of extracrdinary magnitude when compared with the proposed use of

Section 4(f) lands. Flexibility in the application of American

-



Association of State Highway and Transportation Officials (AASHIO)
geometric standards should be exercised, as permitted in 23 CFR 625,

during the analysis of this altermative.

3. Alterpatives on New Location
It is not feasible and prudent to avoid Section 4(f) lands by

constructing on new alignment because (a) the new location would not
solve existing transportation, safety, or maintenance problems; or
(b) the new location would result in substantial adverse social, economic,
or ervironmental impacts (including such impacts as extensive severing
of productive farmlands, displacement of a substantial number of
families or businesses, serious disruption of established travel
patterns, substantial damage to wetlands or other sensitive natural
areas, or greater impacts to other Section 4{f) lands); or (c) the new
location would substantially increase costs or engineering
difficulties (such as an inability to achieve minimum design
standards, or to meet the requirements of various permitting agencies
such as those involved with navication, pollution, and the
ervironment); and (d) such problems, impacts, costs, or difficulties
would be truly unusual or unique, or of extraordinary magnitude when
compared with the proposed use of Section 4(f) lands. Flexibility in
the application of AAEHIU geometric standards should be exercised, as
permitted in 23 CFR 625, during the analysis of this alternative,

This programmatic Section 4(f) evaluation and approval may be
used only for projects where the FHWA Division Administrator, in
accordance with this evaluation, ensures that the proposed action

includes all possible planning to minimize harm. Measures to minimize



harm will consist of those measures necessary to preserve the historic
integrity of the site and agreed to, in accordance with 36 CFR Part
800 by the FHWA, the SHFO, and as appropriate, the ACHP,

Coordination

The use of this programmatic evaluation and approval is
conditioned upon the satisfactory completion of coordination with the
SHFO, the ACHF, and interested persons as called for in 36 CFR Part

e

B00. Coordirmation with interested persons, such as the local

government, the property owner, a local historical society, or an
indian tribe, can facilitate in the evaluation of the historic
resource values and mitigation proposals and is therefore highly

encouraced.,

For hictoric sites encumbered with Federal interests,
cocrdination is required with the Federal agencies responsible for the

encumhrances,

Before applying this programmatic evaluation to projects
requiring an individual bridge permit, the Division Administrator
shall coordinate with the U,S, Coast Guard District Commander.
Bpproval Procedure:
This programmatic Section 4(f) approval applies only after the
FHvIA Division Administrator has:
1. Determined that the project meets the applicability criteria set
forth above;
2. Determined that all of the alternatives set forth in the Findings

section have been fully evaluated;



3. Determined that the findings in this document (which conclude that
there are no feasible and prudent altermatives to the use of land from
or non=historic improvements on the-historic site) are clearly
applicable to the project;

4. Determined that the project complies with the Measures to Minimize
Harm section of this document:

5. Determined that the coordination called for in this programmatic
evaluation has been successfully completed;

! 6. Assured that the measures to minimize harm will be incorporated in

the project; and

7. Documented the project file clearly identifying the basis for the

above determinations and assurances.

¢
Issued on: lL/#!JE{ Approved:

Ali F. Sevin, Director
Office of Environmental Policy
Federal Highway Administration




U.S. Department of Transportation
Federal Highway Administration

FIKAL MATICNYIDE SECTION 4(F) EVALUATION AND APPROVAL
FCR FEDERALLY-AIDED HIGHYAY PRQJECTS WITH MINOR INVOLVEMENTS
WITH PUSLIC PARKS, RECREATION LAMNDS, AND WILDLIFE AMD
WATERFOWNL. REFUCGES
This programmatic Section 4(f) evaluation has been prepared for
projects which improve existing highways and use minor amounts of
puklicly owned public parks, recreation lands, or wildlife and water-
fowl refuges that are adjacent to existing hichways. This programma-
tic Section 4(f) evaluation satisfies the requirements of Section 4(f)
for all projects that meet the applicability criteria listed below.
No individual Section 4(f) evaluations need be prepared for such
projects. Mote: a similar programmatic Section 4(f) evaluation has

been prepared for projects which use minor amounts of land from

historic sites).

The FHWA Division Administrator is responsible for reviewing each
individual project to determine that it meets the criteria and
procedures of this programmatic Section 4(f) evaluation. The Division
Administrator's determinations will be thorough and will clearly
document the items tl_mat have been reviewed. The written analysis and
determinations will be combined in a single document and placed in the
project record and will be made available to the public upon reguest.
This programmatic evaluation will not change the existing procedures
for project compliance with the National Erwirconmental Policy Act

(NEFA) or with public involvement reguirements.



Bpplicability

This programmatic Section 4(f) evaluation may be applied by FHWA
only to projects meeting the following criteria:

1. The proposed project is designed to improve the operational
characteristics, safety, and/or physical condition of existing highway
facilities on essentially the same alignment. This includes "4R" work
(resurfacing, restoration, rehabilitation, amd reconstruction); safety
improvements, such as shoulder widening and the correction of
substandard curves and intersections; ﬁraffic operation improvements,
such as signalization, channelization, and turning or climbing lanes;
bicycle and pedestrian facilities; bridge replacements on essentially
the same alignrent; and the construction of additional lanes. This
programmatic Section 4(f) evaluation does mot apply to the
construction of a highway on a new location.

2. The Section 4(f) lands are pubtlicly owned public parks, recreation
lands, or wildlife and waterfowl refuges located adjacent to the
existing highway,

3. The amount and location of the land to be used shall not impair
the use of the remaining Section 4(f) land, in whcle cr in part, for
its intended purpose. This determinaticn is to be made by the FHIA
in concurrence with t.he officials having jurisdiction over the
Section 4(f) lands, and will be documented in relaticn to the size,

use, and/or other characteristics deemed relevant.

The total amount of land tc be acguired from any Section 4{f)

site shall not exceed the values in the following Table:

T
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- < 10 acres . 10 percent of site
10 acres - 100 acres ] acre
> 100 acres 1 percent of site

4. The preximity. impacts of the project on the remaining Section 4(f)
land shall not impair the use of such land for its intended purpose.

This determination is to be made by the FHWA in concurrence with the
officials having jurisdiction over the Section 4(f_) lands, and will be
documented with regard to noise, air and water pollution, wildlife and
habitat effects, aesthetic values, and/or other impacts deemed
relevant.

5. The officials having jurisdiction over the Section 4(f) lands
must agree, in writing, with the assessment of the impacts of the proposed
project on, and the proposed mitigation for, the Section 4(f) lands,

6. For projects ucsing land from a site purchased or improved with
funds under the Land and Water Conservation Fund Act, the Federal Aid
in Fish Restoration Act (Dingell-Johnson Act), the Federal Aid in
wildlife Act (Pittman-Rchertson Act), or similar laws, or the lands
are otherwise encumbered with a Federal interest (e.g., former Federal
surplus property), coordination with the aporopriate Federal agency is
recuired to ascertain the acency's position on the land conwversion or
transfer, The programmatic Section 4(f) evaluation does not apply if
the agency objects to the land corversion or transfer.

7. This programmatic evaluation does not apply to projects for which
an ervironmental impact statement (EIS) is prepared, unless the use of
Section 4{f) lands is discovered after the approval of the final EIS.
Should any of the above criteria not be met, this programmatic
Section 4(f) evaluation cannot be used, and an individual Section 4(f)

evaluation must be prepared.



Alternatives

The following alternatives avéid any use of the public park land,
recreational area, or wildlife and waterfowl refuge:

1 Do nothing.

2. Improve the highway without using the adjacent public park,

recreational land, or wildlife and waterfowl refuge.

3. Build an improved facility on new location without using the

public park, recreation land, or wildlife or waterfowl refuge.

This list is intended to be all-inclusive. The programmatic
Section 4{f)} evaluation does not apply if a feasible and prudent
alternative is identified that is not discussed in this document. The
project record must clearly demonstrate that each of the above alter-
natives was fully evaluated before the FFWA Division Administrator
concluded that the programmatic Section 4(f) evaluation applied to the

project.

In order for this programmatic Section 4(f) evalnation to be
applied to a project, each of the following findings must be supported

by the circumestances, studies, and consultations on the project:

1. m_}p_tmngmgmyg The Do Nothing Alternative is not

feasible and prudent because: ({a) it would not correct existing or
projected capacity deficiencies; or (b) it would not correct existing
safety hazards; or (c) it would not oorrect existing detericrated
conditions and maintenance problems; and (d) not providing such

correction would oonstitute a cdost or community impact of



extracrdinary magnitude, or would result in truly unusual or unigue
problems, when compared with the proposed use of the Section 4(f)
lands.

2. Improvement without Using the Adjacent Section 4(f) Lands.
It is not feasible and prudent to aveoid Section 4(f) lands by roadway
design or transportation system management techniques (including, but
not limited to, minor alignment shifts, changes in geometric design
standards, use of retaining walls and/or other structures, and traffic
diversions or other traffic management measures) because implementing
such measures would result in: (a) substantial adverse community
impacts to adjacent homes, businesses or other improved properties; or
(b) substantially increased roadway or structure cost; or (c) unicue
encineering, traffic, maintenance, or safety problems; or (d) substan
tial adverse sccial, economic, or erwironmental impacts; or (e} the
project mot meeting identified transportation needs; and (f) _the
impacts, costs, or problems would be truly unusual or unique, or of
extracrdinery magnitude when compared with the proposed use of
Section 4(f) lands, Flexibility in the application of American
Assoclation of State Highway and Transportation Officials (AASHTD)
gecmetric standards should be exercised, as permitted in 23 CFR 625,
during the analysis of this alternative,

3. Rlternatives on New Location
It is not feasible and prudent to avoid Section 4(f) lands by
constructing on new alignment because (a) the new location would not
solve existing transjortation, safety, or maintenance problems; or
(b) the new lccation would result in substantial adverse social, ecoromic,

30 ervironmental impacts (including such impacts as extensive severing

L



of productive farmlands, displacement of a substantial number of
families or businesses, serious disruption of established travel pat=-
terns, substantial damage to wetlands or other sensitive matural
areas, Or greater imﬁds to other Section 4(f) lands); or (¢) the new
location would substantially increase oosts or engineering
difficulties (such as an inability to achieve minimum design stan-
dards, or to meet the requirements of various permitting agencies such
as those involved with navigation, pollution, and the environment);
and (8) such problems, impacts, costs, or difficulties would be truly
unusual or unique, or of extraordinary magnitude when compared with
the proposed use of Section 4(f) lands, Flexibility in the
application of AASHTO geometric standards should be exercised, as

permitted in 23 CFR 625, during the analysis of this alternative.

s Lo
This programmatic Section 4(f) evaluation and approval may be
used only for projects where the FHEWA Division Administrator, in
accordance with this evaluation, ensures that the proposed action
includes all poesible planning to minimize harm. This has occurred
when the officials having jurisdiction over the Section 4(f) property
have agreed, in writing, with the assessment of impacts resulting from
the use of the Section 4(f) property and with the mitigation measures
to be provided Mitigation measures shall include one or more of the
following:
1. Replacement of lands used with lands of reasonably equivalent
usefulness and location and of at least comparable value.
2. Replacement of facilities impacted by the project including side—

~alks, paths, benches, lights, trees, and other facilities,

L]



3. Restoration and landscaping of disturbed areas.

4, Incorporation of design features (e.q., reduction in right-of-way
width, modifications to the roadway section, retaining walls, curb
and gutter sections, and minor alignment shifts); and habitat
features (e.g., construction of new, or enhancement of existing,
wetlands or other special habitat types}; where necessary to
reduce or minimize impacts to the Section 4(f) property. Such
features should be designed in a manner that will not adversely
affect the safety of the hichway facility. Flexibility in the
application of RASHIO geometric standerds should be erercised, as
permitted in 23 CFR 625, during such design.

5. Payment of the fair market value of the land and improvements
taken or improvements to the remaining Section 4(f) site equal
to the fair market value of the land and improvements taken,

6. Such additional or alterrative mitigation measures as may be
determined necessary based on consultation with the officials
havirng jurisdiction over the parkland, recreation area, or

wildlife or waterfowl refuge,

If the project uses Section 4(f) lands that are encumbered with a
Federal interest (see Applicability), coordination is required with
the appropriate agenm:;y to ascertain what special measures to minimize
harm, or other requirements, may be necessary under that agency's
reculations. To the extent possible, commitments to accomplish such
special measures and/or reguirements shall be included in the project

record,



Jinati
Each project will reguire coordination in the early stages of
project development with the Federal, State and/or local agency
officials having jurisdiction over the Section 4(f) lands. In the
case of non-Federal Section 4(f) lands, the official with jurisdiction
will be asked to identify any Federal encumbrances. Where such encum=-
brances exist, coordinmation will be required with the Federal agency

responzible for the encumbrance,

For the interests of the Department of Interior, Federal agency
ccordination will be initiated with thewirectors of the U.S.
Fish and Wildlife Service, the National Park Service, and the Bureau
of Reclamation; the State Directors of the Bureau of Land Management:
and the Area Directors of the Bureau of Indian Affairs. In the case
of Indian lands, there will alsc be ccordiration with appropriate

Indian Tribal officials.

Before applying this programmatic evaluation to projects
requiring an individual bridge permit, the Division Administrator

shall coordinate with the U, Coast Guard District Commander.

Copies of the final written analysis and determimations requiréd
under this programmatic Section 4(f) evaluation shall be provided to
the officials having jurisdiction over the imvolved Section 4(f) area

and to other parties upon reguest.

Approval Procedure:
This programmatic Section 4(f) approval applies only after the

FHWA Division Administrator has:



1. Determined that the project meets the applicability criteria set
forth above;

2, Determined that all of the alternatives set forth in the Findings
section have been fully evaluated;

3. Determined that the findings in this document (which conclude that
there are no feasible and prudent alternatives to the use of the
publicly owned public park, recreation area, or wildlife or waterfowl
refuge) are clearly applicable to the project;

4. Determined that the project complies with the Measures to Minimize
Harm section of this document:

5. Determined that the coordinmation called for in this pregrammatic
evaluation has been successfully completed;

€. Assurecd that the measures to minimize harm will be incorporated in
the project; and

7. Documented the project file clearly identifying the basis for the

above determinations and assurances.

) '
Tsswed on: ,1/? !'/8"5 Approved: _@@%&W

ali F, Sevin, Director
Office of Envircrmental Policy
Federal Highway Administration




